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Pollution and Greenhouse Gases The Proper Balances - Rabbanit Michal

Tikochinski, Response to Rav Haggai, New York

The conceptual tension

Before we begin the discussion of bal tashchit (the prohibition against indiscriminate waste) and
indirect damage and similar matters, we must first go back and look at the ideological sources.

Without them we have no solid ground to stand on in the Beit Midrash.

It says in the Torah, “And the LORD God commanded the man, saying, ‘Of every tree of
the garden you are free to eat; but as for the tree of knowledge of good and bad, you must not
eat of it...”” (Genesis 2:16-17). This is the first commandment given to a human being in the
Torah. It sets a boundary to the rights and abilities of humanity. It defines the relationship
between people and the world. A place is created in the human consciousness for the existence
of a creation separate from humanity, and for that reason, humanity cannot dominate nature
and their rule in the world is not unlimited. We must behave humbly and modestly and
recognize our limits.

The verse also tells us that, “The LORD God took the man and placed him in the garden
of Eden, to till it and tend it.” (Genesis 2:15). From this the Sages learned the degree of our
responsibility for creation which stems from the fact that humans are given the power to rule
the world. “Make sure that you do not spoil or destroy my world.” (Kohelet Rabba 7:28).

Yet we accept, in parallel with the commandment of “to till it and tend it”, the

commandment of “Be fertile and increase, fill the earth and master it...” (Genesis 1:28). All the
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commandments about animal cruelty, and about not wasting, and the like, which prohibit
intentional destruction are intended to produce and represent the balance between these two
poles — between “to till and to tend it” and “fill the earth and master it.”

The starting point for the discussion, then, is not that any human action which has a
corrupting element should be forbidden, but that restraint should be taken into account in every
action, and certainly when there is a corrupting element. This idea should be present in every
question that arises, and in particular on this sensitive and untreated issue of maintaining

ecological balance.

Relevant halakhic principles

We admit that not wasting is not the relevant concept because flying or traveling is not
an act of wanton destruction. It is at most a beneficial act that also causes harm. Further, there is
no concern for indirect damage, because the cause is too far removed and there is no causal
connection between the act and the harm. The comparison to construction of a non-Jewish
courthouse seems far-fetched to me. The main thing about planes and cars is that they are
designed for human benefit. Aircraft, like the Internet, connect the ends of the earth and also
allow for doing kindness, learning from one another, making connections between people,
preventing wars, and more. The fact that it is forbidden to participate in activities that endanger
the masses is irrelevant, if it even exists. And the discussion of “a stumbling block before the
blind” also falls flat, because it depends on the assumption that bloodshed is being prevented,
and this is not the case. Several things are prevented, including bloodshed. The proof is that
banning air travel would prevent saving human lives as well. So on the one hand there is
bloodshed and on the other hand, saving human lives. Furthermore many commentators
assume that the problem with selling weapons to non-Jews, is causing harm to Jews, and when
they assumed that the non-Jews had stopped harassing Jews, they permitted it. Therefore they
did not see the indirect causation of danger as forbidden. Briefly, all attempts draw comparisons
to things that are dangerous or pose a danger such as a Gentile courthouse are not successful.

This is because planes are not dangerous, as we’ve explained. On the contrary, their invention
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helped the world. However, there is damage that is done by them. And here we enter a much

more sensitive halakhic place.

Halakhic matters to be examined

The laws of public domain

The laws of the public domain are discussed mainly in the third chapter of Tractate Bava
Kama. Already in the Torah we see the beginning of the discussion with the verse, “when a man
opens a pit” followed by “and a bull or a donkey fall in.” (Exodus 21:33) We find our conflict
exists already in the Torah! A cistern is a necessary and important thing, yet it also endangers
the public. Our Sages distinguished between a pit on private property and a pit in the public
domain, which is the only case where one is liable for damage. From here we begin a discussion
about proper conduct in the public domain. There are quite a few sources that need to be
clarified out and discussed. Here, just as an example, I bring the disagreement between the Tana
Kama, Rabbi Shimon ben Gamliel, and Rabbi Yehuda regarding the question, is a person

allowed to leave rotting fertilizer in the public domain?

Babylonian Talmud, Tractate Bava Kama 30a
MISHNA: In the case of one who takes out his straw [teven] and his hay [kash] to the public

domain to use afterward as fertilizer and another person incurred damage due to them, he is
liable to pay for his damage, and whoever takes possession of the hay and straw first
acquires them for himself. Rabban Shimon ben Gamliel says: With regard to anyone who
places obstacles in the public domain and they cause damage, he is liable to pay damages,
and whoever takes possession of them first acquires them.

In the case of one who turns over dung in the public domain and another person incurred
damage due to it, the former is liable to pay for his damage.

GEMARA: Let us say that the ruling in the mishna that one is liable to pay for damage
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caused by straw or hay that he put in the public domain is not in accordance with the
opinion of Rabbi Yehuda.

As it is taught in a baraita that Rabbi Yehuda says: During the period when fertilizer is
taken out, a person may take his fertilizer out to the public domain and let it accumulate
there for a full thirty days, so that it gets trampled by people’s feet and by animals’ feet, as
it was on this condition that Joshua bequeathed Eretz Yisrael to the Jewish people (see 80b).
In other words, people do not have the right to prevent someone from taking out his straw to
the public domain, since they received their portion of Eretz Yisrael following Joshua’s
conquest on this condition. Apparently, since one has the right to take out his straw, he is not

held liable to pay for damage caused by it.

Rabbi Yehuda's opinion is that a person is allowed to put their rotting fertilizer in the
public domain in the correct season. He justifies his ruling on the grounds that “it was on this
condition that Joshua bequeathed the land to the Jews.” Rabbi Yehuda's assumption is that
public policy should be conducted without rigid boundaries of ownership and property,
because there are needs that go beyond those limits. In the end, when we supervise a public
space, we need to know that people need to put their fertilizer in the public domain in order for
it to be trampled by the feet of passersby. (So it is correct that it should be limited to the season
of putting out fertilizer, and can only be accumulated for thirty days). But the status of the
public domain is not absolute. Above is an example of a case where the person may cause harm
but the act itself is done to create benefit. And the allowance to do so stems from the desire for
public good (to allow everyone to do so), even though the public may also be harmed by this
allowance. The only question the chapter even considers is whether one must pay when damage
is caused or not. This is a question that itself would not be relevant to our case of greenhouse
gas emissions, where the damage they cause is even more removed from the action itself. The
Shulchan Arukh (CM:417) enumerates a person's rights to use the public domain for private

purposes (construction, etc.) and the restrictions imposed on them.
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In terms of practical law, it is clear that it is impossible to completely restrict a person's
use of the public domain even if their usage causes inconvenience and infringes on the property
rights of others. I want to argue that the framing of “how to administrate the public domain” is
more appropriate for our issue than framing it as a problem of danger and bloodshed. With
danger and bloodshed, it is not clear how to establish permits and exceptions for emissions
related to medicine, Torah study, etc. Is Torah study allowed in the face of bloodshed
considerations? On the other hand, if we are talking about damaging the commons - the public
domain - at the expense of personal needs, then the place to discuss it is the framework of the
public domain.

In this case it is not a matter of personal need but of the need of the many. And the case
is more similar to one who digs a pit in the public domain for the public’s needs; in such a case
they are exempt from the damaging consequences of the act.

Opposing the checks and balances proposed for legal consideration, there is a resonant
story of a man who moved stones from his private domain into the public domain. The
assumption of the tale is that the public domain belongs to all of us, and we should all preserve

it together.

Preventing bloodshed from the many

Another collection of sources that must be taken into account does not concern the

responsibility of the individual but the responsibility of the public, through its representatives,

to take care and preserve the lives of the many. The source for this is in Tractate Shekalim:

Tractate Shekalim, Chapter 1, Mishna 1-2

Mishna 1: On the first of Adar they make a public announcement about the shekels and
concerning kilayim. On the fifteenth: they read the Megillah [Esther] in walled cities, and they
fix the roads and the streets and the ritual water baths, and they perform all public duties, and

they mark the graves, and [messengers] go forth also concerning kilayim.
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Mishnah 2: Rabbi Judah said: at first they used to uproot [the kilayim], and throw them down
before them. [But] when transgressors increased in number, they used to uproot them and

throw them on the roads. [Finally], they decreed that they should make the whole field

ownerless.

All the needs of the many, such as cutting the thorns, straightening the roads, and building
the bridges, etc [are permitted on the intermediate days of the festival]. And the reason that
the inspectors go to uproot the kelayim on the intermediate days is because the obligation to
pay the wages of the inspectors is on the courts, and the wages are paid out of the Lishka
contribution, and people are unemployed during the festival, and therefore the workers'
wages are cheap.

Babylonian Talmud Tr 'ed Katan

And from where is it derived that if agents of the court did not go out and do all these
repairs, that with regard to any blood that is shed there on account of their negligence, the
verse ascribes to them guilt as if they had shed it? The verse states “That innocent blood be
not shed in your land, which the Lord your God gives you for an inheritance, and so blood be

upon you” (Deuteronomy 19:10).

It seems to me that these sources are more appropriate for our discussion. And we must

ponder how these concerns should be addressed.

The problem with compromise proposals

Rav Haggai proposes that we ought to reduce flights and fly only for the purposes of
Torah study, marriage, medicine, and the like. We actually derive these categories of permits
from the instances in which it is permitted to leave Eretz Yisrael. We establish that halacha
forbids one to leave Eretz Yisrael except for the purposes of Torah, marriage, medicine, etc. I

myself wrote a teshuvah with regard to leaving the country and proved that the exceptions also
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include leaving for a vacation. The Sages permitted leaving only for things that they deemed
crucial for a person, and I think that in our times vacations are absolutely crucial. Of course,
whoever settles for the landscapes of their country, that is fine, and maybe better. But there is no
prohibition.

We know what happens to halakhic rulings that have exceptions. The exceptions are
expanded and, in practice, lose their meaning and value. Because of this, this approach does not
seem practical to me. It is possible that this means that rules and regulations do not help where
what is required is education. If we address the value of restraint and restraint in exploiting the
planet we may achieve better results in general - from avoiding the use of disposable utensils to
unnecessary consumption, loads of shoes and clothes in the closet, and more; and the industrial
manufacturing of all these is the greatest pollutant in the world. I think the issue is very

complex, and what the world really needs is more compassion on the part of human beings.

The factual data

The question before us begins with the original question that was posed regarding
greenhouse gas pollution and damage to the Earth's climate. The practical question is whether
one is allowed to fly or to buy a car and drive it. It is assumed that both planes and cars are
pollutants of a significant magnitude. This assumption, as well as some alternatives, needs to be
carefully considered before a fully accurate answer is given.

For example, it is important to note that based on my own investigations, an electric car
may release less pollution, but the production (of a new car) creates much more pollution.
Therefore, if the goal is to save the world, it is not certain that it is right to convert a fuel car into
an electric car. And the battery production of a hybrid car is also more polluting than the battery
production of a fuel car — a gap that requires an electric vehicle to be held for at least six years in
order to reach parity with the corresponding level of pollution of a four-year-old fuel vehicle.
After six years the vehicle really does cause less pollution, but then we must discuss whether an
older vehicle is safe. I am not going into all the calculations right now but this is a factor that

needs to be taken into account. True, it may be possible to suggest that people not own a car at
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all in places like Manhattan. But in most of the world, and certainly in Israel, there is no suitable
alternative. People would be practically unable to get to work. The government may need to be
called upon to create an efficient public transport system. But in the near future this will not
happen.

As for aircraft, the alternative is ships, assuming people do not give up on travel abroad.
Here too we must discuss costs and benefits. I will return to discuss this later, from a slightly
different point of view.

Furthermore, my research indicates that energy production produces the highest share
of pollution, 47 percent. Industry 45 percent. Domestic transportation 29 percent, agriculture 19
percent and international transportation gets the last place of 3 percent share out of all the
pollutants. Consider what it is that we stand to gain if we're really taking this thing seriously.
We are not going back to the time pre-industrial revolution or pre-electricity. It's impractical
and in my opinion it is not a halakhically viable solution.

We are committed to the Paris Agreement 2015. In the end I see no way to a solution
through focus on the actions of the individual; this requires broader and more strategic
thinking. In the end we are not talking about the individual as a polluter but we as a society

need to discuss how to prevent harm to many.

Short sightedness

From a response that I wrote to a Jew who asked me to stop publishing Torah in
Shabbat pamphlets (they had various reasons for concerns: cancellation of Torah, publications
inappropriate for the Shabbat atmosphere and printing leaflets that create pollution):

I refrain from addressing the claim regarding damage caused to the world and the

forests. This claim can be addressed to all Shabbat newspapers (from Makor Rishon to

Be’Sheuva), to any flyer, to the lulav and etrog, to any notebook that is written in class to

summarize the rabbi's class in yeshiva, and even to letters sent by mail or notes that a

mother sends to the teacher. Our world still needs copies, paper, and wood. It seems to

me that your comment about what is predicted for the future, pollution and climate
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change is based on the today’s knowledge which may be unfounded tomorrow. History

has shown this many times. As Dr. David Pasig writes:

“Who would have believed that you and I would live so safely in the late
twentieth and early twenty-first centuries. Many industrial prophets of the apocalypse
predicted that London would be filled with horse feces (and did not think the car would
be invented - M.T.), that fuel would run out in the world, that billions would starve to
death. There wouldn’t be sufficient food for 3-4 billion people. Today the fuel is cheaper
than 30 years ago and there is more than enough food for 6 billion people (the blame for
those who are still starving should be placed on corrupt leadership or mismanagement
rather than scarcity).”

And I add that these are not just hopes, but also things that we will see their solutions
soon. There is talk of autonomous cars which will not have to be privately owned and will be
available as rideshare vehicles, thus reducing the amount of vehicles on the road (this will
prevent pollution in production, may even reduce accidents, and will likely be more green).
There is also discussion of planes dispersing certain substances that will prevent the
accumulation of greenhouse gases. Synthetic meat may solve the problem of industrial cattle
raising which is a major source of pollution. That is to say, there are solutions that will not shut
down the world. And certainly all of this requires us to think outside the box.

Even as we take environmental issues seriously, let us continue to look with childlike
innocence at the world and what it has in store for us — opportunity and not just disaster. In this
spirit, I wish that the fears and anxieties that we have today about the end of world will be

allayed. Finally, we need to remember that we serve God, and not the sun, moon, or stars.

Rabbanit Michal Tikochinsky is Director of the Beit Midrash for Halakha at Migdal Oz, Director
of the Beit Midrash at Heichal Shlomo (associated with Mikhlelet Herzog), and a member of the

leadership of Rabanei Tzohar.



