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Ruling of Rav Asher Weiss regarding the Status of a Deaf Person

Responsa Minchat Asher [Rav Asher Weiss, 1953- Israel]

May a person recite the birkat eirusin at the wedding of a cheresh, a person who
can neither hear nor speak

23 Av 5773 (30 July 2013)...
1. What is the halakhic status of a cheresh whose mental faculties are complete?

This question has been debated by the great poskim of the previous generations,
for behold it is explicit in the Mishnah and Gemara that a cheresh who cannot ear
and not speak is not considered to be of full mental capacity...

Now, if the matter were up to me, it would seem that all of the poskim cited above
were only speaking in the context of their time, when the majority of the chreishim
were, indeed, like shotim, those who were not mentally competent (due to lack of
education and ability to communicate), and only a very small number of them
succeeded in overcoming their limitations and were able to fully develop their
intellects. Living in those societies, the poskim asserted that the legal status (of not
being considered a bar da’at / mentally competent) had to apply to the category as
a whole, despite the fact that it was not accurate regarding certain exceptional
cases. But in our times, when the overwhelming majority of them have achieved
full intellectual ability, and they function as well as anyone else - whether through
the use of sign language or by reading lips - in this current reality their status is that
of a full pikeiach (a person who is mentally competent and thus obligated by
halakha and halakhically empowered). Indeed, in our holy city of Jerusalem, we
have merited to now have a Kollel of young men who are all Deaf and cannot
speak, and they learn the sugyot in Shas with great depth and understanding. And
how inconceivable it would be to say that their status would be that of someone
who is not mentally competent.

And it seems that the principle that should be adopted as a matter of halakha,is
that one should be strict in this matter on all sides. That is, it should be assumed
that they have the status of a pikeiach in all matters, and they should be seen as
obligated in all the mitzvot of the Torah. On the other hand, we should be strict to
follow the halakhic tradition throughout the generations, since this halakha is
unclear and we do not have a solid grasp on it.

In truth, there really is no practical halakhic ramification that comes from being
strict and concerning ourselves with the possibility that they have a halakhic status
of a shoteh, for regardless, they cannot discharge other people of their obligations,
since they are unable to speak or do a public reading... However, there is a practical
ramification regarding the ruling in Shulkhan Arukh OH 55:8, where Shulkhan Arukh
rules that a deaf person who can speak intelligibly can be counted towards a
minyan, because he is considered a bar da’at, but a deaf person who can neither
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hear nor speak intelligibly cannot be counted towards a minyan since his status is
the same as that of a shoteh.

And | still remain unstelleted regarding this matter. For it is possible that a deaf
person who can communicated with people in a flowing and uninterrupted manner
through the use of sign language should be considered legally as a cheresh who can
speak and not hear (who halakhically is deemed to be a bar da’at). Ask yourself:
Are we dealing with a case of a vow or an oath where there is a halakhic
requirement for the spoken word? What do we care if this person is speaking
through producing sound or through moving his lips and hand motions? As long as
he communicates in a flowing manner and uses a language [it should be no
different]. This is better than a cheresh who can communicate through the written
word which does not work (and who, according to the Gemara, has the status of a
non-bar da’at). For writing never functions as a continuous and flowing means of
communication between people. And we have only found in the Gemara that it
does not suffice if a cheresh responds to yes and no questions through writing. But
whoever communicates through a language — that person is halakhically like one
who speaks.

In particular it seems that this is the case based on what is known today that the
whatever is causing a person’s deafness has no physiological impact on his ability
to speak. And the only reason that deaf people do not know how to speak is
because they do not hear, since infants only learn how to speak through hearing
the speaking that goes on around him. It is for this reason that even when a deaf
person is taught to speak, he still will speak in a hard-to-comprehend and strange
way, because he does not hear the sound that he is producing. Therefore, it seems
in my humble opinion, that after our master, the Divrei Hayyim, concluded that a
chereish who speaks in a hard-to-comprehend speech is considered halakhically to
be a person who speaks (and hence a bar da’at), and so ruled as a practical matter
our great leaders of the generations, Rav Shlomo Zalman Orbach and Rav Yosef
Shalom Elyashiv, zt”l, as is clearly stated in Minchat Shlomo — then the same is true
regarding a chereish who communicates with sign language, since he
communicates with people in a flowing manner, like anyone speaks to another.
This is what it would seem in my humble opinion, were it not that | were afraid
from my colleagues. And you should investigate further and go into the depths of
this matter.
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