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Question:

My 90 year mother, may she live and be well, needs help with many activities of daily living, including
bathing, toileting and transferring. She recently hit the $300,000 home healthcare ceiling on her long term
health care insurance policy, but feels strongly that she wants to stay at home and age in place. Medicaid
is providing 12 hours of weekly care, but she needs a caregiver everyday to help her with personal care and
basic functioning. Because my mother has very limited funds and has now extinguished her savings, my
husband and | have personally been paying $28 an hour to hire an additional caregiver from an agency so
that someone can be with her from 8am-4pm everyday. | know my mother feels guilty burdening us in this
way and tries to hide her need from me. However, after a chance comment by her carer, | realized that
the situation was significantly worse than | thought. My mother was having the attendant put her in bed
at 4pm before she left because my mother was worried about falling while getting into bed by herself.
Besides the emotional and physical trauma of being alone in bed for so many hours, my mother was also
not eating a proper dinner. | now realize that she really needs someone to be with her until the evening
hours when she is safely in bed.

Our home health caregiver recommended a friend who is available to supplement those needed hours.
The friend already works through the agency 30 hours per week and so | feel comfortable that she would
do a good job. However, for those few hours a day that | would like to hire her, she does not want to go
through the official channels and will only take the job if | pay her “privately” (ie “under the table”) $20 an
hour. She says that working through the agency she is only paid $14.50 an hour and this comes with a
significant tax burden (state and federal income tax, Medicare tax, Social Security tax). It will only be worth
her while to take on the extra work if she makes a bit more in hand and “saves on taxes.” Agreeing to her
terms would benefit my mother as it would allow me to hire the caregiver for a few more hours a week
than | had originally budgeted, thus not forcing my mother to go to bed before she is ready.

My stress level is high. Besides the financial strain- we also have four kids in day school, and we have
already asked for financial aid- | feel anxiety and guilt that | am not able to care for my mother myself, but
we can not afford to lose my income. | am extremely worried that something dangerous might happen to
her during those evening hours that she is left alone, and | desperately want to give her the proper care
that she needs and deserves.

Would it be permissible to pay the caregiver these additional hours in cash?
Response:

We feel your pain. Caring for aging parents is so challenging. We are impressed by your concern to do right
by everyone involved. To answer your question properly there are a number of different halakhic and
ethical factors that we need to take into consideration. Your obligations to care for your mother, your
obligations to the rights of the home care worker, and your obligation to follow the laws of the land by
paying taxes are all competing values that we need to analyze and understand in order to properly answer
your question. We want to consider these questions at both the technical legal level and as questions of
Jewish values by which we live our lives.


https://pallipedia.org/activities-of-daily-living-adls/
https://www.nerdwallet.com/article/insurance/long-term-care-insurance
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. The Mitzvah of Kibud Horim- Honoring your Parents
Introduction

It is commendable that you would like to provide the best possible care for your mother. Honoring
and caring for one’s parents is a positive mitzvah from the Torah (Exod. 20:12, Lev. 19:3, Deut. 5:16)
and is of such importance! that it is analogous to honoring the Divine?. Its reward brings long life and
“the principal remains for one in the world to come” (M. Peah 1:1). Although the Talmud? list some
examples for how on can honor one’s parents many think that the mitzvah has no definite quantity*
and is shaped by the parents’ own feelings of honor and dishonor and the cultural norms of respectful
behavior®.

Despite the mitzvah’s importance, it is tremendously difficult® to fulfill properly. Precisely because
the requirement has no defined quantity and is based on the parent child relationship this situation
can be both emotionally and physically taxing for the child. The Talmud itself acknowledges this
challenge and states “Fortunate is one who never saw them [his father and mother] “7 for it is so
demanding to fully fulfill this mitzvah appropriately®. The core requirements of honor stated by
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tradition that the child should do for their parents entails feeding and bringing them drinks, clothing and
dressing them, and escorting them in and out- all these behaviors must be done with a positive attitude
and countenance (SA YD 240:4°). When these actions were defined, during the time of the Talmud, the
assumption was that one would do them for parents of any age and as they were cultural signs of respect.
Nowadays, as a general rule, parents forgo that honor, and release their children from this obligation. But
as they age, children again have the opportunity to perform these most basic forms of honoring their
parents. As a parent becomes older and possibly weaker and frail these required actions become the basic
essential needs of day-to-day care. Even in the healthiest parent-child relationships, such a relationship of
dependence can be extremely draining and time consuming for the child- especially when the parent needs
round the clock care and attention. Some elderly choose to move to an assisted care facility, but for others
the best solution, as you described in your situation, is that the child/children help the parent by hiring a
home health attendant to serve these basic and essential care needs of the parent (the halakhah generally
assumes that the financial responsibility for this cost lies primarily with the parent).

Is Kibud Horim a Mitzvah that Someone Else Can do in Place of the Child?

The short answer to this question is that halakhicly the child can hire another to care for their parents.
There are two different ways of halakhicaly thinking about this question.

A. Kibud Horim is a specific physical obligation on the child requiring the legal principle of shlihut
to be done by another.

Some authorities think about this question within the larger framework of appointing a
shaliah, messenger, to perform any mitzvah. Is honoring one’s parents a bodily mitzvah that only
the person themselves can do, like the mitzvah of tzitzit, or can the child appoint a shaliah, to act
on their behalf similar to the case of making a legal purchase or lighting Hannukah candles, which
can be enacted by an emissary? Except for actions such as showing respect, such as standing for
the parent® which ust be done by the child themselves, the actions of physical care, like all other
positive mitzvot, that can be done with a shaliah. Halakhicly the messenger is an extension of the
person instructing them - shluho shel adam kemoto (M Ber. 5:5)- and thus the child can halakhicly
hire an attendant to care for their parent!'. However, as with other mitzvot, it is always preferable
and ideal to perform the mitzvah oneself, especially in a case where that is what the parent desires.
Despite this ideal of personal care by the child, often the situation is complex and there are other
factors, which will be discussed below, that should be taken into consideration.
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The Talmud tells us of an incident in which it was so challenging for R. Assi to meet his
mother’s needs that he ran away to the land of Israel and left her behind??, presumably in the care
of others. The earliest explicit tradition of hiring others to care for a parent is the Rambam’s ruling
in a case where the parent has lost their full intellectual and mental capacities and is too difficult
for the child to deal with the situation, and so they may leave the parent in the care of others?3,
His view is codified by those that come after him (SA YD 240:10%).

Throughout the ages and particularly in the modern day, there are additional reasons why a child
might need to hire care for their parent. If the child lives far away from the aging parent, then they may
hire another®. If care of the parent will take too much time away from the child’s livelihood®® or if it will
put too much strain on the child’s home and family life and/or if their spouse protests the idea'’, then the
child may hire an attendant for their parent. If caring for the parent will be so emotionally taxing that the
child will become sick or depressed?® or if the parent’s treatment of the child is painful and belittling, then
it is better to hire!® another to act in the child’s place.
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Nahman sent agents and servants to do it for them.
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The question of whether it is essentially more honorable for the parent to have another person,
instead of the child, attend to the parents’ intimate needs, such as bathing and using the bathroom,
is not completely clear and seems to depend on the individual parent’s personal preferences. For
some people having their child bath them might be extremely embarrassing and degrading® and
so they would actively prefer an attendant to do it. Whereas for other people they feel more
comfortable if their child would help them with private matters?® and for the child to do so would
be an act of honor?.

In any situation where the child giving care might cause injury, or an affront to the parent’s
modesty or honor then it is certainly preferable to hire an attendant. If the hired attendant can actually
give better care than the child because they are trained or experienced in care of older adults or have
specific medical training?, then it will be beneficial for the parent if the child hands over the care to
another?.

B. Kibud Horim is about service, caring for the parent and tending to their needs, not doing specific
acts, and thus the child can halakhicly arrange for another to attend to the parent.
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For many poskin the view of the Tana Kama, which prohibits a son from bathing with his father, is predicated on a concern with

hirurim, inappropriate sexual thoughts and is the essential halakha. However, they too would agree that in a case of danger of
falling it would be appropriate for the child to help the parent bath.
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3 The question of if a child may perform a medical procedure on the parent is a halakhic question and beyond the scope of this
discussion. See SA 241:3 and the discussion that stems from there.
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Some authorities do not think that the mitzvah of kibud horim requires any specific bodily acts by
the child®. The child fulfills their obligation of treating the parent with respect by arranging for
someone else to attend to their needs. With this act the child demonstrates care for their parent. As
long as the child sees to it that all of the parent’s needs are met, and interacts with them in a manner
of honor, they have fulfilled their obligation to the parent. In this view there is no need to enact the
laws of shlihut as the child themselves is fulfilling the mitzvah by making the arrangements for the
parent?®. The child should provide the best possible care for their parent, and it does not matter with
regards to fulfilling the mitzvah?” if the home attendant is Jewish or not%.

However, also/specifically with this conceptualization of kibud horim the child should not
completely absent themselves. While the physical needs can more than adequately be performed by
the trained professional, the child is not exempt from providing emotional care and support for their
parent?. The Talmud makes clear that the interpersonal relationship and the manner in which one
interacts with the parent is a defining factor®®. Ongoing involvement and the presence of the child is
essential for fulfilling the mitzvah. In many situations, specifically hiring another to do the day-to-day
physical care opens the child up, both emotionally and practically, to be able to focus on this important
personal service®. As your mother clearly voiced that it is her desire to age in place in her own home
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27 There may be other halakhic issues with having a non-Jewish attendant in the home that are beyond the scope of this discussion.
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For those poskim that are in the first camp, who think the halakhic concept of shlihut is at play, then it is more difficult to justify
hiring a non-Jew, who cannot function as an emissary for mitzvah performance. To solve this problem the child would possibly be
required to pay the attendant something (see note 19 above) as halakhically in other situations a non-Jewish worker is considered
to be the extension of their employer’s hand and can physically perform mitzvah actions on behalf of the Jew, such as building a
railing for his roof. See Ma’amar Mordokhai Shvi’it Mamarim 26 and Shu”t Yehavah Da’at 6:41.
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and hiring a home care worker for all those hours enables her to do that safely and with dignity there is
another halakhic value that comes into play when considering your question- the meta halakhic value of
the concern for human dignity.

Il. Kavod Habriot

The Talmud®? unequivocally states the important value of human dignity: “Great is human dignity for it
overrides a prohibition in the Torah”. The concern for a person’s feelings of self-respect and pride are
paramount; so much so that they can override prohibited acts.

The exact meaning of the phrase “a prohibition in the Torah” and to which prohibition it is referring is a
guestion that the continuation of the Talmud and the subsequent authorities address. Throughout rabbinic
discourse different understandings are presented.

A minority view reads the words “prohibition from the Torah” at face value and thinks that for cases where
following the law will cause great humiliation or indignity then the need to preserve human honor
overrides even a biblical prohibition,

The main camp does not agree with this conclusion®** and holds that the need for human dignity only
overrides rabbinic prohibitions®. This rule is learned from either one of two different reads of the Talmud.
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32 BT Berakhot 19b, BT Shabbat 81b and 94b, BT Eruvin 41b, BT Megillah 3b, Baba Kama 79b, Menahot
37b.
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A) That the prohibition under discussion is that of /o tassur — “you shall not deviate to the left or the right
from that which they tell you” (Deuteronomy 17:11) referring to the biblical commandment that one
should not depart from the words of the rabbis- thus teaching that it only rabbinic commandments that
may be overridden®. The Rabbis were willing to forgo their interpretation of the law in cases where human
dignity would be violated®. B) The biblical prohibition referenced by the Talmud is that of “v’hetalamta
mehem” “You shall not see the ox of your brother, or his sheep go astray and ignore them; return them to
your brother” (Deuteronomy 22:1). The verse discusses the interpersonal commandment of the
requirement to return a lost object. Built into the verse itself is the extra clause that one may not ignore
the object. The Rabbis learn from this phrase that there are times when one can actually ignore the object
and one does not need to return it. The breita explains that when a kohen would need to enter a cemetery
and become tameh, when one is elderly or it would be undignified, or when one would lose more livelihood
then the worth of the object then the requirement to return the object is overridden and one should?
ignore it3®. This model that the Torah created then becomes the paradigm for the value of kovod habriot,
and it is subsequently applied using either an asmakhta® or a kal v’homer® to cases of rabbinic
prohibitions.

It is interesting to note that this Torah example of concern for human dignity specifically singles out the
senior adult, acknowledging that during those years towards the end-of-life one’s needs and capabilities
change and tasks that once might have been normative become a challenge to one’s self image.

When caring for your mother and thinking of her needs this Torah value of kavod habriot should also be
front and center in your mind (as it will be in ours as we answer your question). As she is losing her
independence it is all the more important to enable your mother to uphold her dignity. Hiring a home aide
respects her autonomy of decision-making that she wants to remain in her home and enables her to still
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have independence from you. Continuing to live at home allows your mother to salvage vestiges of her
former self and preserves her self-image and self-worth. Respecting her wishes and finding the best help
for her preserves her honor and will permit her to live out her final years with dignity in her home as is her
desire.

Summary conclusion of the issue of hiring a home attendant for a parent

Hiring a home health attendant is a normative practice for many aging adults and does not signify
a sense of disregard for your mother. Rather doing so clearly meets both your mothers’ physical needs
and satisfies her wishes to age in her own home. Most importantly, this outside help frees you, her
child, to give the emotional care and support that she deserves. Your actions clearly embody a
fulfillment of the mitzvah of kibud em.

Now we must turn to the issue of the home attendant’s rights and salary.
lll. Our Obligations to Our Home Healthcare giver
Introduction

Alongside our unending obligation to care for our parents, we have a tremendous moral and halakhic
responsibility to their caretakers. Jewish tradition is famously concerned with the rights of workers.
Jeremiah has harsh words for abusive employers: “Ha! He who builds his house with unfairness and his
upper chambers with injustice, who makes his fellow man work without pay and does not give him his
wages...Do you think you are more a king because you compete in cedar?” (Jeremiah 22:13-15)*. The
Sages suggest that poor treatment of laborers was a cause for the destruction of the Temple.*? A number
of mitzvot are directed at protecting the vulnerable workers in their ancient context, including making sure
that they are paid on time (Lev. 19:13, Deut 24:14-15), entitled to partake in the bounty that they are
harvesting (Deut. 23:25-26), and have appropriate rest (Ex. 20:7-9, Deut. 5:12-15). Hebrew slaves were
entitled to share their owner’s standard of living. ** Modern authorities have used these ancient precedents
as a model to set high standards for modern working conditions.* In many ways, home health caregivers
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are the modern model of day laborers. They are a vulnerable population—70% women, women of color,
and immigrants— paid low wages often without benefits, for hard labor.*
Human Dignity and Custom

The Jewish approach to workers is first and foremost to recognize their immeasurable right to human
dignity, as illustrated in this mishnah:

One who hires laborers and demands that they commence early or work late — where local usage
is not to commence early or work late he may not compel them. Where it is the practice to supply
food [to one's laborers], employers must supply them therewith; to provide a relish, they must
provide it. Everything depends on local custom.

It once happened that R. Johanan b. Mathia said to his son, ‘Go out and hire laborers.” He went
and agreed to supply them with food. But when he returned to his father, the latter said, ‘My son,
even if you even prepare for them a banquet like Solomon's when in his glory, you cannot fulfill
your undertaking, for they are children of Abraham, Isaac and Jacob.*® But, before they start work,
go out and tell them, “[I hire you] on condition that you have no claim upon me other than bread
and pulse.” R.Simeon b. Gamaliel said: It was unnecessary [to stipulate thus]; everything depends
on local custom. (Mishnah Bava Metzia 7:1)

Don’t view your workers as simple day laborers, says Rabbi Johanan ben Mathia, but rather as a nobility,
human beings created in the image of God, entitled to more than is humanly possible. If this is the standard
that the Torah sets for average workers, how much more should we be preoccupied with our obligation to
those caring for our parents! Money can hardly quantify the gratitude that we feel towards the dedicated
home health aides who provide loving care and hessed, literally preserving the lives of our parents. As
discussed above, those caregivers are our emissaries. Halakhic authorities have discussed the extent of
our enhanced fiduciary responsibility for such emissaries.*” Even if it has some halakhic limits, our moral

4 https://www.nycaringmajority.org/
6 As Levinas says: “But do not be alarmed. We are not in the presence of a racist idea. | have it from an
eminent master: Each time Israel is mentioned in the Talmud one is certainly free to understand it p98

So too, the biblical protection of being paid on time extends to a non-Jews that function according to the
Noahide laws:
X' 719 NNV NN 0"am
1207 ANK7 NN'R OK1,'121 MDY NN 11 INKIY 11972 1DWN DY N7 NWY NIXD — X 107N
DTRN MDY TNR ,07¢7 2N RID DY Y 'R17 'REYNYA 112V XIAND K71 XY 1" nany
AWIN 1Al ,N"72 N1y AT ANKR7 IN'R DX 1T N7 2N 0700 DY TARE NNNAN DY TNNI
"72 721y 12'R NN'R ORI MDY NN NI DIvn !

A %0 "M - 7 712 PR vawn 0w v

NAW1 OX L1912 01IXA 2N 1I'KR IMIX'M 17 NIWY7 Nan qia 7xiwn” ("1 "0 0"9 7'73) MIIYNL W"RIN 1120 NYT XD I
w251 D711 [7'KA 07N KIN D7 D 7 TN IWATY MIwo) IR KW RID RIT 22MDN M RYmM AT T "0 17 nnawva Ik

M2MWN2 2101 137 .1n2aN MIKRMYT 1912 7'RUNY IN 1WA QYIYY 12T 7D NIN I .INTIAY DY 7277 71D 1w poni
ROR P11 919WN IR ROW ,MOWI P11 m2wna 20 17wna 1R InRY ("2 721wn) K"awna? mom e 1m0

10



Hiring Helpers for Parental Care to be Paid in Cash in Cases of Great Need (DRAFT) — Rabbi
Rahel Berkovits and Rav Dr. Meesh Hammer-Kassoy (YCT Kollel 2022)

obligation remains strong. We want the best for every individual, but for our parents’ caretakers, we are
unendingly indebted.

However, for better and for worse, we do not live in an ideal world. Rabbi Yohanan ben Mathia son runs
out to warn the workers that they will be served bread and pulse. Underlying his actions is a series of
halakhic principles: the power of minhag, custom, and the desirability of clarifying conditions even in the
face of industry standards, the symbiotic relationship of the employer-employee relationship, the freedom
of both parties to consent to employment conditions.

The Mishnah’s central point is that minhag is binding.*® As worker’s rights have improved over time, those
improved industry standards become binding on employers. 4°
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The Right to Regulate vs. Freedom of Contract

The rabbis grant both workers and local governments the right to organize, regulate and collectively
negotiate better conditions.>® In the case you have described above, your home healthaid is entitled to
the customary benefits awarded to workers: Social Security benefits, worker compensation insurance,
disability insurance, unemployment insurance and the like.>* When your mother’s carer asks to forgo these
benefits, she takes significant risks for herself (as do you). s it halachically legitimate for you to agree, if
your employee decides to forgo these benefits?

The rabbis ask the same question about entitlements granted in the Torah. While the Tannaim, Rabbi
Yehudah and Rabbi Meir, disagree about whether or not a person should be permitted to forgo their
financial Torah rights,>? halakha ultimately rules that it is permissible to do so, as discussed in the Gemara
(Ketubot 56a, BM 94a).>® Even if they don’t explain themselves, we can understand the logic of both sides.
We surmise that Rabbi Yehudah felt it should be prohibited since the Torah wants human rights to be
inalienable. Pressure can easily be placed on someone vulnerable to forfeit their Torah protections. And
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Importantly for our case, see Igrot Moshe HM 59 that argues that “all” in the Remah is not meant to be
taken literally, but refers to a majority.

>1 https://www.justia.com/employment/employee-benefits/
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once some people forgo their Torah rights, the pressure on others to do the same increases, ultimately
with the danger of undermining the entire sector. Rabbi Meir emphasized freedom of contract and the
autonomous nature of an individual.

These values are relevant in considering both communal rabbinic decrees and secular governmental
regulation. Governmental regulation is not generally as liberal as Rabbi Meir in recognizing freedom of
contract.> Similarly, modern rabbinical authorities have questioned the extent to which that freedom of
contract is circumscribed by the conflicting right of workers and local government to regulate working
conditions.>> Afterall, these regulations are designed to protect the rights of workers as a class, which may
stand in conflict with the rights of this individual worker. We will treat the question of the halakhic force
of secular law below, but a simple reading of the sources would indicate that it is problematic for her to
forgo her legal rights, and similarly prohibited for us to consent to these conditions.

Vulnerability as a Halakhic Category

Just the same, a voice within us screams “something isn’t right!” Your helper already has a full time job, in
which she pays Social Security, Medicare and income taxes. If she works 40 hours a week through an
agency at the average wage of $14 a week, her pre-tax wages are around $30,000 a year assuming that she
never takes a day off for illness or vacation, and that her primary employer pays her for national holidays
(which is not required by law).>® There is ho way that she can support her family in this way! This reality
does not feel like an expression of our Jewish value of Kavod HaBriot.

The vulnerability of the worker is a halakhic concern. In the Talmud, Rav explicitly calls favoring the
vulnerable worker the right thing to do, and thus it is halakhah.>” Following RaVv’s lead, Rav Uzziel, in the
modern day, adopts a creative approach. The worker undertakes certain risks in her employment, and
when she does so willingly, she releases the employer of liability for unforeseen damages. Unfortunately,
duress often figures into employment choices of vulnerable individuals who may often be forced to choose
between multiple exploitative options. Your home health aide who is already working a full time job for
low wages fits into this category. She is driven by financial necessity to take supplemental employment.
Rav Uzziel suggests that the employer has to make sure that her consent is full throated by offering

>4 See R. Avraham Sherman, Minhag HaMedina beYahasei oved u'mavid, Tehumin 18, 5758, p 242. The
Israeli law does not allow this. In the words of Justice A. Barak, such agreements are an injury to public
order, and therefore lack legal force. “The parties did not invent the rights and therefore are unable to
agree to alter them.” While American law also prescribes limits, the possibility that this situation will
change has been recently raised by students of the current Supreme Court.
https://www.nytimes.com/2022/07/02/business/scotus-lochner-v-new-york.html

%5 HaRav yehudah Zoldon,ny ’own o' 281w ATIAY DAY DY NIN'VA ,NINNA-TAWY? Tayn Nan’ 471-
75
%6 Waiting to hear from elise whether this will come with holidays and health insurance

N TINY 29 9T XY'¥N X121 NDon 721 Tin'7n °’

2N N7 KR 217 NAR DK LINTMYA7 779 .RNNT RNAN CR7IPY 1NN DY 1NaN 2012072 NN
NN .IN"NA'Y72 107 210 01210 T2 YN YNnY 'R N7 MK - 7900 KT R - LRty

- 790 XI'T N NN - LNMAR AN 2T INY NR TN 7 NY1,)0901 K01 271D ['NN01 IR MY Y
JNYN DT NINKRLE 'R DY IR

13


https://www.nytimes.com/2022/07/02/business/scotus-lochner-v-new-york.html

Hiring Helpers for Parental Care to be Paid in Cash in Cases of Great Need (DRAFT) — Rabbi
Rahel Berkovits and Rav Dr. Meesh Hammer-Kassoy (YCT Kollel 2022)

employment conditions that truly serve her best interest. If the employer fails to do so, they may find
themselves morally culpable for damages that might ensue.>® Perhaps Rav Uzziel’s position could be used
as a factor to permit or even require you to agree to your helper’s request to be paid “off the books?”

Workers’ Rights conclusion

Alongside the imperative of caring for our parents is the imperative of caring for those workers who are
standing in our stead and caring for them. Jewish tradition is replete with texts protecting the rights and
dignity of workers. The halakhah presents two conflicting principles, freedom of contract and the right of
the state and workers organization to regulate working conditions. A simple read of the sources would
seem to favor the latter, of fixed required taxes and regulation, which is generally intended to protect
workers as a collective, sometimes at the expense of individual freedom. Finally, we raised the question
of whether the home health aide’s demand to forgo those protective taxes might be considered a
mitigating factor as we delve more deeply into the question of the halakhic force of secular law.

IV. The Binding nature of Secular Law: Dina deMalkhuta Dina

Introduction

The imperative of human dignity underlies all that we have explored so far: the infinite concern that both
our parents and their caregivers are entitled to. Can those imperatives be sufficiently powerful to permit
abrogating the United States law and paying our caretakers in cash?

As a matter of principle, obeying the secular law and paying our taxes is not just secular law, it is a halakhic
imperative. Mishnah Nedarim permits making a false vow in order to conceal money from the tax collector,
and the Gemara declares with shock “How can that be?! Afterall, Shmuel said: the law of the land is the
[Jewish] law! (dina demalkhuta dina).” The Gemara resolves that the Mishnah could only have been
referring to the case of a rogue tax collector or extortionist, whereas paying legitimate taxes is a mitzvah.®
Shmuel’s principle is stated four times in the Talmud without objection, and is cited in the Shulhan Arukh.®°

Shmuel confers religious force to secular legislation. That was true throughout the ages, even as Jews were
compelled to live under oppressive authoritarian rule. How much more is this the case today, when we
are blessed to live in a democratic country that, as Rav Moshe Feinstein says: “It is a country of hesed,
whose entire purpose is to improve the lot of its citizens.” (IGM HM 11:29) With all of its many flaws, being
citizens of the United States is a blessing. Anyone who is privileged to be among the givers and not the
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receivers should feel fortunate to pay taxes according to the letter of the law, as both an upstanding citizen
and a good Jew.

Is there room for flexibility when paying taxes?

Obeying the law would seem to be a halakhic imperative which cannot be compromised. However, as Rav
Asher Weiss suggests, while secular law is indeed halakha, that does not impute it with the same level of
immutability as the Torah:®!

“It would seem, apparently, that the law of the land is not comparable to the laws of God’s perfect
Torah (Ps. 19:5). Anything connected to the commandments of the Torah, whether it be of biblical
or rabbinic origin, there is no place for compromise, “There is no counsel or cleverness in the face
of God” (Proverbs 21:30). But with respect to secular law, it would seem that each case should be
considered in context based on its essence.”

We keep secular laws not out of blind authority, as we do with the Torah, but in recognition of their utility
and in recognition of the legitimacy and importance of a stable and well functioning government. Now,
we need to evaluate the logic for observance of these secular obligations.

Understanding the technical legal violations in paying a worker cash

To consider that question, it will be essential to move beyond the general absolute halakhic and moral
imperative to honor the laws of our country and pay our taxes. We need to examine the particular ways
that employers do not comply with employment laws when they pay employees under the table.®?
Specifically:

1. Reporting: The federal, state and local authorities require the employer to report the hire,
obtain a federal employer identification number (FEIN), fillin a W 4 form (and the employer
a w-2), keep records of transactions.

123:2 9wN nMn iy
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62 An exception to this, is workers who work a limited number of hours. In 2019, the ceiling was $2,100.
https: //7www.payingforseniorcare.com/homecare/hiring-independent-caregivers

83 For this and following, see this excellent resource:

https: //7www.payingforseniorcare.com/homecare/hiring-independent-caregivers, see also:
https: /7gtindependence.com/risks-of-paying-caregivers-under-the-table/,

https: //www.patriotsoftware.com/blog/payroll/paying-employees-cash-under-table-illegal/
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2. Confirming legal employment status: The employer is required to file a USCIS Form I-9. This
is an Immigration Status / Employment Eligibility form to ensure one is eligible for
employment in the U.S. (meaning they are a U.S. Citizen or a legal alien).%

3. Income Tax: While household employees, such as private caregivers, are not required to
have federal income tax withheld from their paychecks, unless they choose to do so,%
employees are obligated to pay income tax on theirincome. By not reporting the payment,
you are helping your caretaker to evade taxes.

4. Insurance for your own liability: Employers are liable for injury of employees on the job.
Workers compensation insurance covers lost wages and medical treatment of an
employee’s work-related injury or illness and is legally required. Insurance protects both
employee and employer because in case of injury, an employer could be sued. If the
employer has insufficient funds, the employee will find herself unable to collect.

5. Social Security and Medicare employer/employee insurance taxes: The employer is
required to contribute to and withhold from the employee Social Security and Medicare
tax, and transfer those funds to the government.®’

6. Unemployment and disability Insurance for your employee: Employers are required to pay
Federal and, in most cases, state unemployment insurance tax.% Similarly, employers are
legally mandated to provide workers disability insurance in most states. These forms of
insurance are an obligation of the employer towards the employee.

® Since your home health aide is already working legally in another home, we have assumed that she has
legal status. Examining the halakhic permissibility of hiring an undocumented worker is an important
question that is beyond the scope of this responsa.

8 https: /www.payingforseniorcare.com/homecare/hiring-independent-caregivers. Should you decide
ultimately to hire your home health care worker legally, you can find a very useful resource with app

% Other reasons why you should want to pay: While it may seem less of a hassle and less expensive to pay a
caregiver under the table, there are several reasons why doing so is not in the employer’s 7 family’s best
interest.

e Most importantly, the IRS considers paying independent caregivers under the table to be tax
evasion. If caught, there may be penalties, including owing back taxes.

e For many families, caring for an elderly loved one becomes too expensive, and eventually the
individual may qualify for Medicaid. Having paid for a caregiver legally will greatly facilitate the
Medicaid application and acceptance process. Phrased another way, having paid the independent
caregiver under the table will greatly complicate getting accepted into Medicaid and could even
result in being denied acceptance or delaying acceptance for many months or even years.

e Paying a caregiver under the table means they will not have disability insurance. Should an injury
occur, there is a greater likelihood of the family becoming involved in a lawsuit.

e Paying a caregiver by the book means a family may be eligible for tax credits. Most relevant are the
Federal Tax Credit for Elderly Dependent Care and the Medical Care Tax Deduction.

https: //7www.payingforseniorcare.com/homecare/hiring-independent-caregivers

67 Currently, Social Security: the employer pays 6.2% and the employee pays 6.2% (12.4% total) up to
$132,900 in employee wages. Medicare: Medicare Tax — This is both an employer and employee / caregiver
tax. As of 2019, an employer pays 1.45% and an employee pays 1.45%. (2.9% total) on all employee

earnings. https: //7www.payingforseniorcare.com/homecare/hiring-independent-caregivers

68 Federal Unemployment Tax (FUTA) — This is a federal tax that employers must pay, which allows
employees who lose their jobs to continue to receive wages. As of 2019, employers pay 6% tax on an
employee’s wages if an employee makes more than $1,000 / year. Any amount over $7,000 / year is not
taxed. However, there is a potential of a 5.4% tax credit against the FUTA tax.

https: //www.payingforseniorcare.comvhomecare/hiring-independent-caregivers
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In sum: by not hiring your mother’s caregiver legally, you are passively violating a requirement to report,
failing to withhold and pay into insurance programs intended for the benefit of the employee, failing to
insure yourself in ways that are intended to protect you and your employee, and helping them to evade
payment of taxes.

A False Argument for Leniency

How can these taxes possibly be legitimate? We have heard many people declare the injustice of a system
that could require low wage earners to pay taxes in such a way that disincentivizes working and places such
a heavy burden on the working poor and on indigent seniors. How can someone be asked to pay taxes that
they cannot afford? What kind of society devalues the weak in such gross ways?! It is heartbreaking to
hear of your mother’s plight and that of the dedicated caregivers who are driven to work such long hours.
And we know that this situation is all too common.®°

Nevertheless, unjust distribution of the tax burden has been endemic throughout Jewish history, appearing
already in the Talmud.”® Rabbinic authorities have consistently ruled that, unless they only single out
particular individuals unjustly, these taxes are nevertheless legally binding.”® This rule is especially true in
a democracy where each citizen has a role in creating the law system and has the power to campaign for
its reform.” Furthermore, as we will see below, rabbinic authorities have had strong words for those who
claim that the government is illegitimate and nevertheless take advantage of the services that the
government provides (in this case Medicaid and Social Security insurance).”

% This 3 minute film does a succinct and moving job of summarizing the tragedy of the situation.
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suggests that political organizing take place in the name of Torah. While generally speaking, this is sound
advise, for low wages earners supporting a family and people taking care of infirm elder relatives hardly
have the time and energy for this kind of labor. These organizations are working to reform the laws for the
benefit of those in need of personal care as well as caretakers who are largely women, people of color, and
immigrants and undocumented workers.

73 This is a major halakhic issue in Israel, where some ultra-Orthodox Jews question the legitimacy of a non-
Halakhic government and reject the principle of dina demalkhuta dina. (/Y ,n7n NN NNYY NORY NV
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Do these violations of secular law carry biblical force?
Failure to report and abetting income tax evasion

The Rambam states clearly that not paying taxes is thievery: “One who transgresses and smuggles from
this tax is stealing from the king, whether the king is an idolater or a Jewish king.”’* That would seem to
give the obligation to pay taxes biblical force. The Shulhan Arukh rules accordingly.”” Many, perhaps even
most, aharonim also rule that the law of the land (from now on: dina demalkhuta dina) has the force of
Torah law.”®

However, a technical distinction can be drawn because neither the employer nor the employee are actively
stealing government funds. Rather, they are incurring a future obligation to pay those taxes. Non-payment
of a debt is an act of omission rather than commission, a distinction which is always halakhically very
significant.

Furthermore, while it may be a positive commandment to repay debts to Jews, the Talmud suggests that
it is permissible in the case of a non-Jew to refrain from actively doing so, if there is no concern of hilul
Hashem (desecrating God’s name)—a caveat which is hard to avoid as it exists in most cases.”” Significant
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When is the previous case applicable? When the tax collector is like a robber, like when an idolater or the
tax collector that is standing above him or the one sent by the king, and there is no limit, rather, he takes as
much as he wants and gives [to the king] as much as he wants. But the tax established by the king, and is he
said he should take a third or a fourth, or any amount with a limit. And [if] he appoints a Jew to collect this
part for the king and it is known that this person is trustworthy, and he does not add anything over what the
king has decreed, he is not under the assumption that he is a robber, since the law of the king is law. Not
only that, but one who transgresses and smuggles from this tax is stealing from the king, whether the king is
an idolater or a Jewish king.
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This obviously needs to be fleshed out—more ahronim and more clarity—are we talking about all laws or 7
just taxes?
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halakhic authorities rule accordingly,”® while others disagree strongly.” Of course, the very act of explicitly
drawing distinctions between our ethical conduct towards Jews and non-Jews in this modern age could be
considered a hilul Hashem. Furthermore, some authorities explicitly distinguish between taxes and debts
to private non-Jews.%°

When submitting income taxes, one must sign: “under penalties of perjury, | declare that | have examined
this return and accompanying schedules and statements, and to the best of my knowledge and belief, they
are true, correct, and complete.” Thus, when the home health aide herself files her taxes, in addition to
non-payment of debt, she is actively bearing false witness. You make no such false declaration, but your
failure to report these wages as required enables her transgression. However, while stealing is one of the
seven noahide laws, if your home health aide is not Jewish, lying is not and by failing to declare the income
she may not be transgressing a biblical commandment. It requires further study to determine whether your
personal role in this evasion would be considered a transgression of putting a stumbling block before the
blind, or even of the rabbinic version of aiding and abetting a transgression.?

Similarly, the obligation to fully report an employment contract is certainly not covered by the Rambam’s
biblical prohibition of tax evasion. Like the Rambam, most authorities, when they call dina demalkhuta
dina a biblical precept, are referring to taxes. Rav Asher Weiss, cited above, categorizes conforming to
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80 Ramo HM 369:6, Mishneh LeMelekh end of Chaper 5, Hilkhot Gezelah veAvedah, Schachter p. 96, nt. 25.

81 See Rabbi Herchel Schachter, “Dina De’malchusa Dina”: Secular Law as a Religious Obligation, who
prohibits. Rabbi Soloveitchik explicitly prohibits buying from basement businesses that are assumed not to
pay sales tax, p. 97.
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laws of this type vaguely as “the will of the Torah.”®2 It is possible that a general sense of “Torah will” might
be considered even less than a rabbinic precept, perhaps superseded by the imperative of human dignity.
In short, paying income tax is considered a biblical commandment according to most authorities. However,
there are grounds to argue that enabling your employee to evade taxes by failing to report is not.

Social Welfare Taxes

Some authorities follow the Ran and the Tosafot who restrict the scope of dina demalkhuta dina to matters
pertaining directly to the ruler. Because the entire kingdom belongs to the ruler, the sovereign has the
right to tax you as a form of rent and expel you from the country if you do not comply.®® However,
according to them, this applies to taxes that benefit the ruler directly.®?* Income taxes fit squarely into the
category of taxes which the Rambam and Shulhan Arukh refer to when connecting taxes with stealing. But
the social welfare taxes that you yourself are considering directly evading at your home care worker’s
request-- Social Security, Medicare, unemployment and disability insurance are better understood
differently.

Most authorities extend the scope of dina de malkhuta dina beyond income tax. The many authorities
follow the Rashbam and others who reject the Ran and Tosafot’s feudal ownership of the king theory. They
argue that the source of dina demalkhuta dina resides in consent of the governed® and grant the
government broad authority to enact far reaching laws. As long as the laws do not contradict the Torah,
they are binding.®® Additionally, because these laws are intended to serve the general welfare of the

8 Adloc. Add more to this “torah will” other authorities

1N ,097,MIDINN Yy DWa 177 N7aw) &
There are a wealth of possible ways to understand dina de-malkhuta, for an incomplete but useful list of
seven possible theories justifying dina demalkhuta dina, see Mark Dratch, Reporting Jewish Abusers to
Secular Authorities.
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8 Cite the Ramban? here who explicitly limits DDMD to only those things that are in the kings interest.

It is this assumption that underlies those authorities claiming that dina demalkhuta dina does not apply in
Israel, where the government has no legitimate right to expel Jews from their homeland.

While it is de rigour to cite the Ran in this context because of its implications for ignoring dina demalkhuta
dina in the land of Israel, Rabbi Herchel Schachter notes that that position did not merit mention in the
Shulchan Arukh.
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citizens, they may also be understood as deriving from the power of the bet din to make takanot hakahal
(communal decrees) or local associations and governments to regulate working and market conditions.®’

A third way of conceiving of taxes and dina de-malkhuta dina resonates most: in a democracy, especially
one as relatively functional as the US, the country’s taxes, especially social welfare taxes, is a kind of
compulsory partnership.88 Because each of us has a share in the benefits of government services, each of
us is halachically bound to contribute according to the agreed criteria. The majority has the power to
compel the minority, and if they choose not to participate, they are obligated to leave the country.

Medicare would seem to be the most problematic of the social welfare taxes to avoid, because citizens all
get Medicare insurance regardless of how much they contribute to the fund, thus your worker will benefit
from Medicare without paying her fair share. Rav Eliashiv, Rav Ovadiah Yosef, and other modern
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However, if the laws contradict Torah law, they are null and void.
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87 See the discussion of Bava Batra 9 above at end of the Workers’ Rights section. Bet hillel suggests only
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8 Rav Herschel Shachter, Ginat Egoz, and in recorded classes has advocated for this conception. 23
1 MTANENIMN DA "NNINN IR? 0'onn NN wIno 7xMnd:2 p. 17 also suggests this understanding. |
have adopted his approach that all three understandings are simultaneously applicable.
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authorities®® have argued that taking advantage of social services such as Medicare, and even public
schools without contributing fully to the cost of those services by paying taxes is active stealing.®®

In the case of unemployment, disability and Social Security taxes, the situation is more complex. Because
paying into the system will ostensibly result in increased benefits later in life, evading those taxes is
certainly breaking the law, but because the employee herself also suffers the consequences of her non-
participation, it might not be considered stealing in the same way as Medicare tax evasion is. Afterall, she
contributes less but receives less in return. Perhaps evading these taxes is a less grave offense.

Even if the hypothesis that evading Social Security and other insurance taxes are a less grave offense, we
would return to the question, as raised above in our discussion of workers’ rights, about whether a worker
could be halakhically permitted to opt out of having her employer pay her Social Security, unemployment
and disability insurance, understanding that she is sacrificing compensation for these payments in later
times of need. It would seem to be prohibited because the general welfare of the sector takes precedence,
as we articulated above.

Again, from the limited perspective of the employer, all of these tax evasions are not active stealing, but
rather the mere failure to pay a debt to the government or the collective. While doing so is unquestionably
wrong in general, and in this very particular situation, concerning the extra hours of care that your mother
so desperately needs, this view could serve as an argument for leniency.

The required worker’s compensation also fits into the category of employee benefits required for the
welfare of the community. While it is a benefit to the entire sector for every employee to be properly
insured in case of accident, and the community certainly has the power to demand that every employer
hold such a policy, such an obligation would at most be considered rabbinic in weight and not a Torah law.
Thus failure to comply would be a less severe transgression.

Do we consider these deviations from the law as transgressions of derabanan commandments or even only
communal enactments, in which case, your mother’s great need of human dignity could justify leniency?
We have already shown that with respect to financial obligations, human dignity is a significant enough
concern that the Torah can sometimes forgo an obligation, as in the case of returning the lost object,
perhaps the Torah would also expect the government to forgo their financial rights in a case like this as
well.
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Dina demalkhuta dina serves the interests of all. Government is a public necessity in order to prevent the
reign of chaos,” and thus reflects the will of the Torah.%? Thus, even if we obviate the problem of enabling
your aide to evade income taxes, the non-payment to the social welfare taxes which is a shared obligation
of both you and your employee is still a significant halakhic problem.

Arguments for Leniency
Widespread non-compliance with the law

The strongest argument for leniency probably comes from the uncertainty that a tax requirement in our
situation has been universally accepted. Paying caregivers “in cash” is commonplace in today’s economy.
Halakhah prohibits imposing a law on the community that it can not endure. And modern authorities have
suggested that this principle applies to secular law as well. Even if we assume that this law has sufficiently
spread for it to hold legal force, there may be room to be lenient or at least not to judge those who decide
to pay in cash anyway because many people think it is permissible.>

The Government itself does not really consider the law binding in this situation

Rav Asher Weiss argued that while secular law technically required a permit be issued in order to build
even a temporary structure, building a sukkah was permitted in the streets of Los Angeles. His arguments
are twofold. Firstly, while laws must be written in a simple, across the board manner without any
acceptions, it makes practical sense that the government would not take an interest in a simple structure
of such short duration. Secondly, the fact that the government does not issue tickets for such violations
would seem to be proof that the government does not think it is in the public interest to do so. It is
reasonable to assume that the government forgoes these small infractions

Similarly, we might understand that the government has an active interest in the welfare of your mother,
as well as the financial security of her caretaker. As a Medicaid recipient, if she falls the hospital bills will
be very significant. Likewise, if your caregiver can afford to feel her children well, they will need less
government assistance on the shortterm, and in the longterm, they will be better students and later
contributing citizens. While the government would obviously prefer that these absolute goods be secured
while also paying the appropriate taxes, given the impossibility of holding all these values with equal
stricture, it is reasonable to consider that it does not serve the public interest for the government to stand
on its rights over small sums when both parties are already paying taxes for their primary jobs/employees.
Quite the opposite, the public saves a lot of money in hospital costs by keeping your mother safe.®
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% on cdc website- falls are very costly!!! "Each year, millions of older people—those 65 and older—fall. In
fact, more than one out of four older people falls each year, 1 but less than half tell their doctor. 2 Falling
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While Rav Asher Weiss *°is not dealing with issues of human dignity in that responsa, he explicitly invokes
the talmudic passage cited above about human dignity.%® Is it possible that concerns for human dignity
might outweigh our obligation to pay taxes in our case of such extreme need?

Hillul Hashem

While on a technical halakhic level, classifying the tax obligation as an unpaid debt rather than active
stealing is a compelling technical loophole for evading taxes, especially in concert with the other factors
for leniency articulated above. However, authorities are correctly very concerned that leniency with
respect to dina demalkhuta dina and tax evasion could easily lead to the desecration of God’s name, when
observant Jews are seen by the general public as tax evaders. This concern is not relevant in our case. As
someone who strives to pay taxes and goes out of her way to support your mother as well children. Anyone
hearing of your devotion to your mother in these extreme circumstances would be inspired. If there is
shame to be assigned, it can only be cast on the healthcare system which abandons someone like your
mother, who saved her whole life and purchased long term healthcare insurance yet still found herself
unable to finance her own care, forcing her to call out 22TUR™7X N3 Niv23a MPTNY? 12"YWR™X: Do not cast
me off in old age; when my strength fails, do not forsake me! (Ps. 71:9)

Summary conclusion of Dina Demalkhuta Dina

The law of the land has the force of Jewish law. This rule is especially true in a state like America which
strives for justice and democracy, and while it falls short of the mark, is a beacon of justice in comparison
to the long history of governments. The government has the right and responsibility to legislate for the
welfare of its citizens, and sometimes the common welfare will be in tension with the interests of particular
individuals. The force of these laws are generally of biblical force, but some parts are only of rabbinic
strength. The obligation to pay taxes carries biblical weight. However, passive non-payment of taxes may
only be a rabbinic violation. Jews take rabbinic obligations very seriously. And paying taxes is a strongly
held Jewish value. Even in dire circumstances, such as the situation facing you and your mother, the
decision to evade taxes and ignore the law, even at the request of your home health aide, should not be
taken lightly. We would hate to live our lives relying on technical loopholes such as distinguishing between
active and passive non-payment of taxes. However, despite our discomfort relying on these leniencies in
dina demalkhuta dina, this technical legal loophole combined with the other arguments for leniency and

once doubles your chances of falling again. 3Falls Are Serious and Costly- One out of five falls causes a
serious injury such as broken bones or a head injury,4,5

Each year, 3 million older people are treated in emergency departments for fall injuries.6

Over 800,000 patients a year are hospitalized because of a fall injury, most often because of a head injury
or hip fracture.6

Each year at least 300,000 older people are hospitalized for hip fractures.7

More than 95% of hip fractures are caused by falling,8 usually by falling sideways.9

Falls are the most common cause of traumatic brain injuries (TBI).10

In 2015, the total medical costs for falls totaled more than $50 billion.11 Medicare and Medicaid
shouldered 75% of these costs

% move this paragraph to a footnote

% (ite gemara
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crowned with the strong argument of kavod habriot would seem to be sufficient justification for acceding
to your employee’s request to be paid in cash.”’

However, there is one more halakhic component of paramount importance that makes us wholehearted
in our decision permit you to neglect to pay the taxes, and that is the concern for your mother’s health and
safety.

V. Pikuah Nefesh-Saving a Life

There are areas built into the halakhic system where in certain circumstances one is legally permitted to
violate prohibitions. The issue of health care within Jewish tradition, especially for a sick person, comes
with a number of very relevant leniencies.

Is an Older Adult considered by halakha to be a Holeh, Sick Person?

Although the aging process naturally comes with some bodily decline®, Hazal distinguished between older
adults and sick people, and despite some similarity between the two groups did not assume they were one
and the same!®, Unlike the sweeping assumption that all minors, due to their age, have health risks which
need special leniencies and dispensations'®?, older adults need their health symptoms to be evaluated on
a case-by-case basis just like any other persont®,

According to the halakha there are different categories of sick people; each of which has different rules of
care. Those that are relevant to our discussion are'®:

A) Holel Sheyesih Bo Sakanah- a gravely ill person whose life is in danger and thus one may violate
both biblical and rabbinic prohibitions for their care!®,

97 Our argument is merely a halakhic one. If the government would catch and choose to prosecute you, they would
be justified.
% |n the geriatric community there is strong opposition to categorizing older adults as sick.
“Ageism, like racism and sexism, is a form of prejudice or prejudgment that shapes perceptions. Ageist terms tend to
diminish older adults, yet ageism is rampant in health care, stereotyping older folks as sick, frail, and physically
dependent. Ageism can result in less care, less robust care, and negatively affect outcomes.”
https://journals.lww.com/jgpt/fulltext/2011/10000/use_of the_term__elderly_.1.aspx
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103 There is also a third category not discussed here of Holeh Ever- one who has an ailment or pain in one part or

limb of their body but is not sick in an overall bodily manner.
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B) Holel Sheain Bo Sakanah- a generally ill person whose is sick!® but there is no threat to their life
and thus one may only violate rabbinic prohibitions to ease their pain and give care!,

The opinion of the medical professional determines which category applies to a person'?. If they state that
a life-threatening danger exists, then one is required to follow their view even against the patient’s wishes
not to transgress halakha'®®. However, if the doctor does not diagnose a threat, but the individual is
extremely concerned for their life then their feelings are valued by halakha'®. One is always lenient in life
threatening situations*'°,
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105 Although this was described by earlier poskim as one whose illness confines him to bed (see the following note) R.
Hershel Schachter explains that it is any illness that disrupts one’s normal functioning.
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110 See the section on “The halakhic value of Pikuah Nefesh” below
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If the older adult was over all healthy and independent there would be no reason to consider them sick,
and one should not violate any prohibition on their behalf''! . If they were to temporarily come down with
a virus or bacterial infection, then depending on the known medical information and/or a doctor’s
recommendation the older adult would be considered a sick individual who either did not have danger
(category B) or whose life was in danger (category A)'*2. If the older adult suffered from one of the life-
threatening diseases that can plague seniors such as diabetes, asthma, high blood pressure, cancer or heart
or respiratory disease then they would automatically qualify as category A, a sick person whose life is in
danger and biblical prohibitions must be transgressed if need be. One may do prohibitions to meet all this
sick person’s needs even including those actions which do not directly impact the issue which causes the
threat to their life'®3,

You did not mention if your mother suffered from any such specific diseases, which would automatically
categorize her as a holel sheyesih bo sakanah, however, you did explain that she was unable to function
normally without help and that she could not perform the basic tasks of daily living such as shopping,
cooking, showering, going to the bathroom and getting in and out of bed on her own. Both you and your
mother feared that if left to her own devices without help of a caregiver in the late afternoons and evenings
she was at high risk for falling and injuring herself. From the description of your mother’s state, it sounds
as if she has the slowly progressing complex clinical syndrome of Frailty, which one in four adults over the

age of 85 experience!,

As the medical profession becomes more cognizant of the needs of aging and senior adults there is a
heightened awareness of the need to clearly categorize frailty as a clinical syndrome, which should be
identified and monitored!’®. Frailty is not a medical illness but rather a syndrome that is the outcome of
natural aging, which presents as a loss of fitness, strength and internal reserves. The Royal College of
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112 The experience of the Covid-19 pandemic has highlighted that an illness which can be mild in younger people can
be easily become life threatening in even healthy older adults. See notes 12 and 13 below.
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14 https://www.rcn.org.uk/clinical-topics/Older-people/Frailty

115 “Erailty is a clinical syndrome that focuses on loss of reserve, energy and wellbeing. Older people with frailty tend
to present late and often in crisis to health and care services so their care may be hospital-based, episodic and
unplanned. Frailty should be reframed as a long-term condition that can be managed proactively in primary and
community settings by supported self-management and person-centred care. Nurses play a vital role as key workers,
care co-ordinators and supporters to patients and their carers at all stages of the frailty trajectory.”

Nurs Older People 2015 Oct;27(8):32-9. doi: 10.7748/nop.27.8.32.e732.

Reframing frailty as a long-term condition

Helen Lyndon 1

PMID: 26402213 DOI: 10.7748/nop.27.8.32.e732

https://pubmed.ncbi.nlm.nih.gov/26402213/
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Nursing in the UK states that “research suggests that changes in the immune system, longstanding
inflammation, and decline of the musculoskeletal and endocrine systems all contribute to the onset of
frailty®.”

As the US NIH explains in the article The Frailty Syndrome: Definition and Natural History:

“Frailty is a common clinical syndrome in older adults that carries an increased risk for poor health
outcomes including falls, incident disability, hospitalization, and mortality... Frailty is theoretically defined
as a clinically recognizable state of increased vulnerability resulting from aging-associated decline in
reserve and function across multiple physiologic systems such that the ability to cope with everyday or
acute stressors is compromised. In the absence of a gold standard, frailty has been operationally defined
by Fried et al. as meeting three out of five phenotypic criteria indicating compromised energetics: low grip
strength, low energy, slowed walking speed, low physical activity, and/or unintentional weight loss.*'””

This cumulative decline of overall health depletes the persons reserves until relatively minor stressor
events, typically a fall, trigger disproportionate changes in health status!'®, Although the medical world is
only beginning to fully research frailty there is clear research showing that unfortunately it is a marker for
increased mortality in older adults!®®. The fears that you and your mother feel are serious halakhic

116 https://www.rcn.org.uk/clinical-topics/Older-

people/Frailty#:~:text=Frailty%20is%20not%20an%20illness,and%20reserves%20(Lyndon%202014).

117 Clin Geriatr Med. Author manuscript; available in PMC 2012 Feb 1.

Published in final edited form as:

Clin Geriatr Med. 2011 Feb; 27(1): 1-15.

doi: 10.1016/j.cger.2010.08.009

PMCID: PMC3028599

NIHMSID: NIHMS234476

PMID: 21093718

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3028599/

118 Frailty in elderly people, The Lancet, VOLUME 381, ISSUE 9868, P752-762, MARCH 02, 2013

Dr Andrew Clegg, MD, Prof John Young, MBBS, Prof Steve lliffe, MBBS, Prof Marcel Olde Rikkert, PhD, Prof Kenneth
Rockwood, MD

Published:February 08, 2013DOI:https://doi.org/10.1016/50140-6736(12)62167-9
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4098658/

119 1n one study published in 2019 Frailty was an independent predictor of 3-year death. “Compared with non-frail
patients, 3-year death rates of frail patients were significantly increased (28.6% vs. 14.5%, X2 =7.98, P =0.005). ...
Compared to the no frailty group, frail patients had a higher risk of death (hazard ratio: 2.18, 95% confidence interval
(1.27 to 3.74), P =0.005) than those who were not frail. After adjustment for age, sex, education levels, BMI, marital
status, and alcohol intake, the model was stable and also found that frail subjects had a higher risk of death compared
to the no frailty group (hazard ratio: 2.09, 95% confidence interval (1.20 to 3.63), P =0.009).”

Sci Rep. 2019; 9: 1207. Published online 2019 Feb 4. doi: 10.1038/s41598-018-38072-7 PMCID: PMC6362215 PMID:
30718784

The role of frailty in predicting mortality and readmission in older adults in acute care wards: a prospective study
Qiukui Hao, Lixing Zhou, Biao Dong, Ming Yang,corresponding author Birong Dong, and Yuquan Weil

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6362215/#:~:text=The%20relationship%20between%20frailty%20
and%20all%2Dcause%20mortality&text=Compared%20t0%20the%20n0%20frailty,those%20who%20were%20not%
20frail.
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concerns. These medical facts would halakhicly categorize your mother as one whose life is in danger due

to her Frailty'® .

The halakhic value of Pikuah Nefesh- Saving a Life- is paramount

The Torah states, “You shall keep My laws and My rules, by the pursuit of which human beings shall live
(Lev. 18:5) and the midrash teaches “you shall live by them — not that you should die by them.'??” The
action of saving a life overrides all the commandments in the Torah; for example, it supersedes the laws of
Shabbat, Yom Kippur and kashrut’??. One may transgress any prohibition in the Torah to save one’s life
except for three!?*- worshipping idols, transgressing the incestual sexual prohibitions and committing
murder'?*, An adult Jew may not hesitate to override a prohibition to save a life for this value is built into
the Torah and is a halakhic imperative; to not act is akin to bloodshed??.

200 9992 xwa 2 in his  article on  Sabbat  observance in a nursing home,

https://www.bmgasaf.org.il//lesson.asp?id=74, qualifies an older adult that needs an attendant’s care and is
bedridden as a holel sheain bo sakanah, however, that understanding does not seem to fit with the medical
communities conception of frailty.
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Even when the threat to life is uncertain, safek pikuah nefesh, protecting people overrides prohibitions!?®.
Preserving life is so important one must prevent even the slightest chance of tragedy from occurring?’.
The priority of concern for life overrides any prohibition!?® and becomes a mitzvah imperative'”®. The
critical need to save a life is obviously relevant if the person in danger stands before us with a direct threat
to their life. However, even if the danger is not imminent, but it is prevalent!* or a probable!®! and
predictable outcome of the situation if left without action3? then one must violate prohibitions to prevent
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the life-threatening outcome from occurring even if there is only a small chance of the danger becoming a
reality 133

Given that there is a clear and real danger to your mother’s life if left unattended, due to her frail condition,
we could argue that we should be stringent in the laws of saving a life’3* and lenient in the laws of dina de
malkhuta dina. However, we can go one step farther and compound the general concern of frailty and its
more ambiguous outcomes with your specific fear of your mother falling while getting in and out of bed or
going to the bathroom at night.

Unfortunately, the risks that a fall for an older adult will require emergency or hospital care is significant®3>.
Hip fractures from a ground level fall are a likely occurrence in older adults. The majority of patients never
fully recover and experience substantial deterioration in their daily activities. These fractures are
associated with an increased mortality rate!3® even if they receive the proper care and are operated on
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We learn from here the rule that even piku'ach nefesh that is not before us, neither at this moment nor afterwards,
but it is clear to us that it will arrive at some point in the future - we view it as if it were already before us. For this
obligation of "And he shall live in them" is constantly before us, not only with respect to life at this moment, but
rather we are constantly commanded to worry about the saving of life that will have to be in the future, even though
we don't know when or how... It seems then that there is also no room to make distinctions based on the frequency
of that which will come in the future. For even if there is only a one in a thousand chance of it occurring, the saving
of one life at some time in the future suffices to allow and to obligate performing these actions
of Shabbat desecration, which fall into the category of preparations for such rescue. (Rav S. Yisraeli, Amud ha-Yemini,
p.212)

134 As was the method of R. Chaim Soloveitchik., Ishim V'shitot of R. Zevin (ed. Kol M'vaser, 2007, pp. 51-2)
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135 The CDC reports that “Each year, millions of older people—those 65 and older—fall. In fact, more than one out of
four older people falls each year, but less than half tell their doctor. Falling once doubles your chances of falling again.
... one out of five falls causes a serious injury such as broken bones or a head injury.

Each year, 3 million older people are treated in emergency departments for fall injuries. Over 800,000 patients a year
are hospitalized because of a fall injury, most often because of a head injury or hip fracture. Each year at least 300,000
older people are hospitalized for hip fractures. More than 95% of hip fractures are caused by falling,8 usually by falling
sideways. Falls are the most common cause of traumatic brain injuries (TBI).” https://www.cdc.gov/falls/facts.html
136 Ground Level Falls Are Associated With Significant Mortality in Elderly Patients, October 2010. The Journal of
Trauma 69(4):821-5, DOI:10.1097/TA.0b013e3181efc6cb.

“Falls from height are considered to be high risk for multisystem injury. Ground-level falls (GLF) are often deemed a
low-energy mechanism of injury (MOI) and not a recommended triage criterion for trauma team activation. We
hypothesize that in elderly patients, a GLF may represent a high-risk group for injury and concurrent comorbidities
that warrant trauma service evaluation and should be triaged appropriately. This is a retrospective study based on
the National Trauma Data Bank. All patients with MOI consistent with GLF were identified. Demographics, type and
severity of injuries, and outcomes were analyzed. We identified 57,302 patients with GLF. The group had 34% men,
with mean age of 68 years + 17 years and injury severity score of 8 + 5. Overall mortality was 3.2%. There were 32,320
elderly patients (older than 70 years). The mortality in the elderly was significantly higher than the nonelderly (4.4%
vs. 1.6%, p < 0.0001). The elderly were more likely to sustain long-bone fracture (54.5% vs. 35.9%, p < 0.0001), pelvic
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immediately®®. For an older adult even a fall that does not result in a fracture can be very dangerous. In
one study, almost 50% of non-injured fallers were unable to get up without assistance and 80% of those
who fell did so when alone!®. Another study found that 30-40% of falls occur between the hours of 8pm
and 8am and those night falls seem to be associated with more serious injuries!®. If an older adult
experiences a “long lie”, minimally for an hour on the floor, where they are not able to get up themselves,
they are at risk for dehydration, muscle and tissue damage, pressure injuries, hypothermia and
pneumonia'®. Another study of people aged 65 and older found that one-quarter of those who lay on
the floor for more than one hour went on to die within one year of the fall, five times as many as in an age-
and sex-matched control group; and half of those who lay on the floor for more than one hour went on to
die within the following six months, even without a direct injury from the fall*#!,

fracture (7.6% vs. 2.4%, p < 0.0001), and intracranial injury (10.6% vs. 8.7%, p<0.0001). Multivariate analysis showed
that Glasgow Coma Scale (GCS) score <15 (odds ratio, 4.98) and older than 70 years (odds ratio, 2.75) were significant
predictors of mortality inpatients after GLF. Patients older than 70 years and with GCS score <15 represent a group
with significant inhospital mortality.”

137 European Journal of Orthopaedic Surgery & Traumatology https://doi.org/10.1007/s00590-022-03250-x GENERAL
REVIEW What do hip fracture patients die from? Spyridon Katsanos1 - Spyridon Sioutis4 - Lampros Reppas4 - Evanthia
Mitsiokapa2 - Aikaterini Tsatsaragkou3 - Dimitrios Mastrokalos4 - Dimitrios Koulalis4 - Andreas F. Mavrogenis4
“Hip fractures in the elderly are associated with an increased mortality rate, even if they are operated within the
recommended time window.... Hip fractures are common presenting fractures in the emergency department. Most
hip fractures occur in the elderly; 52% of hip fractures occur after the age of 80 years and 90% after the age of 50
years. They usually occur after low energy trauma and minor injury such as fall from standing position, and are most
commonly associated with underlying osteoporosis. Hip fractures have been associated with a high mortality and
patients’ comorbidities that affect perioperative management and hamper their outcome.... In western societies, the
incidence of hip fractures increases exponentially with age; women aged <35 years have a rate of 2 fractures per
100,000 person-years, whereas women aged>85 years have a rate of 3032 fractures per 100,000 person-years. The
rates in men are 4 and 1909 fractures, respectively. Hip fractures are very rare in younger people; in this age group,
they usually result from high energy trauma such as a fall from height or motor vehicle accidents. As the number of
elderly people in a population rises, a reciprocal increase is expected in the incidence of hip fractures in that age
population. Unfortunately, the occurrence of a hip fracture in the elderly has life-changing consequences. The
majority of patients never recovers completely, as well as they experience significant deterioration in daily activities,
self-care, and mobility that precludes them from return to their pre-injury level of activities .... The mortality of hip
fracture patients is also high; 11-23% of the patients die within 6 months postoperatively and 22-29% of the patients
die within the first year from their injury [4, 5]. In general, early hip fracture surgery significantly decreases mortality;
however, this is not always feasible because of the problems in organization and management associated with a
public health care system and the comorbidities of the patients.”

138 |nability to get up after falling, subsequent time on floor, and summoning help: prospective cohort study in
people over 90 BMJ 2008; 337 doi: https://doi.org/10.1136/bmj.a2227 (Published 17 November 2008) Cite this as:
BMJ 2008;337:a2227

13%Time Spent on Floor After Falls of Frailty People Overnight (NoDelayFall)
https://clinicaltrials.gov/ct2/show/NCT03116386

140 https://www.physio-pedia.com/Long_Lieticite_note-6

“Falls are associated with significant mortality and morbidity. ...Getting up from the ground after a fall is a challenge
for the older adult, with or without sustaining an injury in the fall. Tinetti et al reported 47% of non-injured fallers
were unable to get up without assistance. Those who have fallen often end up in emergency departments for
assessment where 20% of fallers have been found to have been on the ground for more than an hour....In a one year
follow up study of 110 "oldest old" adults >90 years, 59% (n=66) were found on the floor at some stage. Eighty percent
of those who fell were unable to get up. Eighty eight percent of those who fell were alone.”

141 How dangerous are falls in old people at home? D Wild, U S Nayak, and B Isaacs Br Med J (Clin Res Ed). 1981 Jan
24; 282(6260): 266-268. doi: 10.1136/bmj.282.6260.266. PMCID: PMC1504022. PMID: 6779979
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1504022/
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The danger associated with falling is recognized in the halakhic discourse. Hatam Sofer permits a kohen
who suffers from epilepsy to touch a Christian relic as a possible cure even though he will violate the biblical
prohibition of becoming tameh due to the dangerous nature of falls which occur with his condition. His
only concern is that the remedy’s success is doubtful'*2. Other poskim'*® and responsa also discuss the
needs of a person with epilepsy and rule that he may take his medicine on Yom Kippur'** in the course of
the discussion Rashi is cited as a support of the idea that falling is dangerous and can lead to death!.

The halakhic paradigm of the person with epilepsy is applied to other situations where falling could be
dangerous. Rav Dovid Tzvi Hoffman rules that a 13-year-old boy with spinal cord paralysis can go to a
hospital for treatment where he will have to eat non-kosher food. In his legal deliberation besides the
danger of his situation he takes into account that if the boy falls there might not be anyone to help him up
again®. Rav Ovadiya Yosef asserts that a blind person is like a person with epilepsy, and one would not
assume that they would just sit in the house all day and not go out. As when they do leave the home they
encounter danger such as crossing a road or climbing stairs it is pikuah nefesh to save him from the state
of blindness!¥. In the area of older adults there are poskim who rule that a person with Alzheimer’s (or a

VLYY YD (NYT NAM) 2 PHN 19D NN N 142

AN NN DY T I IV 19D N¥NI D)D) YR X2 DXNNSN NNNA DN DMIYAY TIND 12100 577 1933 Y9IN 10 WY D Ty
NOVY TINDY IMN 119N OX INITNY VWA NNYY RITININ T INIDT /N 1D 9291 122010 NNN DY TY 230 1INY YN 20N NP wNH
D9y N DY ¥ana 1Ny

=Ya) MPa= YMPY N92 THIY I2T T2 PRY VIV RYMNIPI NI SNNNNI NPT NI HN DN YIINNI MV NIID ¥LOW 11D N
.PODN YY TINDY WY ONX 575 NPYTA NNXIDIN PRY 1D NNV INDYN PONDN TN

79 1200 NyT MY o 143
DN 9 XY )12 YW DONND IDIINND TN HIN DY N0 NOOYW N9 DY 39 NAIWN DY PIXNYN 97U 0 NI IV (709) (1)
:9IN1D /D2 NNIDIN D210 TN Y1V DN MON IND DX VI NI

AN YD (NN KNTAN) 2 PON DWA N nmw 144

DOVIN 199 MIAN INGIMY NPT NRIDT 1D NYND 0370 INNI /N NI ONY MDD DY 979 N193) N2IND RIINT PPN SNINRY)I
92122 /K MO WOV DN PXTYNN DMV XN D990 MY N1 NI INDY NN IXIDINA PIDYY JNN WX NYN XN O) XM
NONNN VN 'K DY TONY DXY 197 PYOTYNN MINY D20 /K DY POY NIAY XKOY KININ NINTN 1OY NPIN 2992 /XY DINND /N)
$YN2IVN INT NN V7OYIN 5712 PROTYNN MINYD 1D PNNY ¥ DN HNXIWN IRV MININRD

qN) MDD MY NIND MNT PNNY OV 7D 9IVN XIWIDPINRND D710 NNIY NI NDIN PIYA H97010 DWA 173 99 N7IND INIAD 7N
NNYT N2 NHRN DY NI X792 NNRA TN NP N7OY HD R7HINA 1D NN PNNY YT PR IYIT IXIDIN PN DX DY DIONY
NT2WIAT 2W»Y 15 /9 1D YNRN 97T 229990 NINITN D000 NIVY NIW) DPNY )79 PAD N 12 NPADN N D) N N Pyl
INIDIA PODY NIDDA PAD 7 MAN T NINIDT XD D1DY TN DX AN KT IINRY D719 NIY NDIINT IRIDIN VINRY YD 1INT
PINYD NOW 97Ty ¥avIY 0 PIYD R7AWIN NYN OV ROANDY NPT HD 71 Ay L. WY INIWNI wa) NONN N DITT 900 O7)
M 23910 GTIT N9 HDID NN Y7WA 1179) WY WY NP MNT I NN /N D PRYYI DIPISY ¥I NI INTNMINYI PINYY NNy
MMM 919 IN 1732 YAV NAYY TN NN NTY NI I DIDIY 275 NNIYN MY MDD NN DNNT .. MDD Y OIN DN NI
D51 NTIVNI 5712 PYTYNN MNYD 1295 HRWIN 11933 NDINND NN PDIDN MDD 2 NN NI DIAN ... MDD 2 NN TON Wy
.DYVYN 2T VIHYIN DIWVYTPN

2 Ty 25 9T 7N Noon sy 148
DN DI IN AN YIS NV, TOIN XN ,NPY M 12 DIDIWY - YT M 290

29 1200 (NYT NIV 2 PYN NY Tn nmw 148

9Y9ND NIV R ININGTT INIDT 1T NIY NN N /NITYN VINT PINW/ INNIINRD - IRNATIZ W MY 17 12 THX I : YN
MMON MYINN OV

:N2WN

70D 12 YW HLIN NN NH9T HANOY DOPDIAN 11272 DIPN 17 ¥ IPNY WIN PR 919> ORY 1IIDY WIND LY IR DY NN D)
1073 995 TN N7DID T80 )N DY /T MIN N7OY HD DYN MNIN 1902 NN J2) X1 MDD DIPNA K9 DXIYasT Dwn
(07901 NN bwa

30 Y20 YT NIV - 2 PN IIX W nnw 147

,NDIDY D) TOWHNN MDD YN ..., WRD IN DD Y913) JONDNY DINYAY 910 ,NIDD 12 ¥IYW NYIN WM N9DIT 7709 HART IR (D)
TN ON,NMNY NNOD I MINKN 2INI2 1YW, 1122 THHN AW RDIDNY 1IN XOY DIVH ,)NIVYN INNRSID WE NP 1PN 199
L7192 195 WO MPA PTI2 PTY ¥ 1991, N¥dN) MSON PXI,NMNITHI NTIV NDYY

33



Hiring Helpers for Parental Care to be Paid in Cash in Cases of Great Need (DRAFT) — Rabbi
Rahel Berkovits and Rav Dr. Meesh Hammer-Kassoy (YCT Kollel 2022)

blind person) can be compared to a person with epilepsy for the fear of falling and accidentally endangering
themself is similar. They qualify a person with Alzheimer’s as a sick person in danger'*® for they can
inadvertently endanger themselves'®. This model of the person with epilepsy also fits our situation of older
adults who are at a high risk for falling and endangering themselves either due to a fracture or because
they are alone and lack the strength to get up off the floor. Their situation is certainly one of pikuah nefesh
and one may transgress prohibitions to ensure their health and safety.

Does Saving a Life override the prohibition of stealing?

As we stated above the need to save a life overrides all the prohibitions in the Torah except for three. As
such your mother’s need should clearly override the prohibition of stealing by neglecting to pay taxes*°.
However, there does exist a minority view that one may not steal to save a life'® and there is a general
concern that one may not save oneself with the money of another®2. If one is stealing to save oneself then
the normative halakha is that one must pay back the value stolen if and when one is able!3. However, if
one is stealing to save the life of another, as in your case, then this act is permissible without the need to
compensate the one who has been robbed®**,

Does one need to do everything possible to avoid transgressing?

Some people might suggest that rather than evade taxes, you could simply move your mother into your
home or a nursing facility. According to R. Shlomo Zalman Auerbach, in a case of saving a life, one is not
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required to inconvenience oneself so as to avoid transgression. Rabbi Auerbach rules that one can light a
fire or boil water for a seriously ill patient on shabbat even though one could get those items from a
neighbor, if in doing so it will inconvenience the neighbor by waking them up®®. He learns that one has no
obligation to cause oneself pain to prevent doing an action that is permissible to do to save a life from the
law that it is permissible to kill a burglar on shabbat as opposed to allowing one’s property to be stolen to
avoid desecrating shabbat®®, Similarly, if one sees electrical wires down on shabbat one can call the electric
company to fix them as opposed to being required to inconvenience oneself and stand there till the end of
shabbat to prevent people from approaching the potential danger without transgressing in any manner®>’.
R. Auerbach clearly rules that one must do whatever action is necessary so as to preserve life even if one
must transgress biblical prohibitions. However, the commandment of pikuah nefesh does not require one
to suffer financial loss or undue burden of action or time in order to obviate the necessity for a physical act
which violates halakha.

As you are already supporting your mother up till your financial limit there is no requirement for you to
additionally inconvenience yourself, your family, or your mother by moving her into your home and taking
over her evening care.

Summary conclusion of Pikuah Nefesh

Your mother’s health needs that require her to require a caregiver are a legitimate halakhic concern that
is paramount. Your mother, as an old older adult (over the age of 85), has the progressive syndrome of
frailty and there is a genuine and real concern that if she falls, when alone in the evening, she may seriously
injure herself in a manner that, God forbid, would lead to her death. For this pressing reason of pikuah
nefesh it is halakhicly permissible to override prohibitions and pay the caregiver in cash so that your mother
will have the care she needs in the evening hours. There is no need for you to force an alternate solution
so as to avoid this situation and you are not required to additionally inconvenience yourself and your family
physically or financially by having your mother move in with you so as to avoid paying the caregiver.
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Conclusion:

We can all relate to and understand the deep emotional pain you describe in your letter— your worry as
you witness your mother exhaust her resources and need more and more care. . Just as Yehuda said to
Yosef, to protect Yaakov, “Let me not be witness to the woe that would overtake my father! (Gen. 44:34)
you too would like to do everything that is in your capabilities to protect your mother and ensure that she
has the best care possible in the manner that brings her the most dignity and honor. Your behavior is a true
embodiment of the service of honoring one’s parents.

In the ideal situation, you would be able to both provide for your mother and pay the care worker
appropriately without neglecting to pay the required taxes. Obviously, it is best from both a Torah
perspective and for the benefit of society to pay all taxes. One should avoid the prohibitions of stealing and
lying and fulfill “ratzon HaTorah” to do what is good for society. We hesitate to write any permission to be
lenient on taxes at all, because while it may be permissible in your very extreme circumstance, it sets a
dangerous precedent for others to read an overarching heter where one does not exist.1*®

However, our world is flawedand your specific situation is of great need- both yours financially and your
mother’s need for dignity and proper life-saving care. Luckily, you have a solution that will work for you.
You have found a caregiver you trust, which is challenging in today’s market. Yet she will only work the
hours you need, if she can be paid in cash.

Because of your mother’s concerning health needs and the halakhic value of even a safek pikuah nefesh
being paramount, added with the desire to respect her request to age at home with dignity, reflecting the
halakhic value of kavod habriot, it is permissible to agree to your caregiver’s request and pay her for those
extra evening hours in cash, knowing that means that the proper taxes will not be paid. These overarching
meta-halakhic principles and values, germane to your specific case, are what have motivated us to rule
leniently, despite our discomfort, in the areas of dina demalkhuta dina and rely on the technical halakhic
position that evading taxes is not a violation of the biblical prohibition of stealing but rather not repaying
the loan owed to the government, combined with other arguments for leniency, such as the widespread
non-compliance with this law and the larger interest of the state in your mother’s proper care. Paying taxes
is a core Jewish value, reflecting communal responsibility and loyalty to our larger community, and we
strive to live a value-based Torah lifestyle. However, in this situation, the Torah values of the sanctity of
life and the dignity of all human beings take precedence. As was quoted above in the name of R. Chaim
Soloveitchik- We are not being lenient in issurim, prohibitions, just stringent in pikuah nefesh and kavod
habriot.
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Your case is a very extreme situation, painting an absolute conflict between tax evasion and human dignity
and pikuah nefesh. You and your mother are experts in your reality. But for other families, there may be
ways to work around the financial problem. Certainly, paying for one’s parents’ care, including the taxes
for their helpers, justifies all of a families’ tzedakah budget. We encourage children to speak directly to
their parents about their wants, needs and desires. A parent, who lives at home, might also be able to
manage well enough in an assisted care facility. Dr. Tia Powell, author of Reimaging Dementia, (tape 10—
not sure what chapter/page) suggests that while some caregiving partners couldn’t consider putting their
spouse in an institution, they themselves might even have preferred to go to one so as not to be a burden
on others. Institutions have many advantages and need not be considered a dereliction of duty. Seniors
are often afraid of change, but an external push to change can sometimes be to their advantage. This
option could potentially be less financially burdensome than a home caregiver, often relieves loneliness,
and would allow one to comply with all the laws, which is the halakhic ideal. In any situation where a child
is helping care for an older adult, we strongly recommend seeking out a trained geriatrician or geriatric
doctor. There are many things one can do to prevent or try to reverse frailty and to avert falls. Older adults
have unique health needs that are only now being fully understood by society and they should be given
every possible opportunity to age with grace, strength, and good health.

The situation for older adults in the USA is a disgrace. An outsized percentage of the senior population in
America live in poverty. Regarding healthcare, in particular with Medicare, those in poverty are actually in
a better circumstance than their middle-class compatriots who are caught between a rock and a hard place
when trying to pay for care. If societies are judged by how they treat the weakest among them, America is
due for a reckoning. As Jews, who care about our society and all those who live in it, we should work
towards policy changes in areas which affect older adults, including granting tax credits for paying home
health aides. Such an action would greatly incentivize the full payment of social welfare taxes to the great
benefit of the entire sector. The current Tax Credit for Elderly Dependent Care and the Medical Care Tax
Deduction are a step in the right direction and should be expanded. We look forward to a day in which
elders sit together on park benches in equal dignity, while children play in the courtyards of Jerusalem, in
full realization of the prophecy of Zecharia 8:4.
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As a mother comforts her child So | will comfort you; You shall find comfort in Jerusalem.
Psak:

Like honoring your parents and workers, paying taxes is a moral and halakhic imperative which can only
be overridden in extreme situations. The situation you describe of risk of extreme human indignity and
danger to human life meets that criteria. However, in an emergency situation such as this, you may pay
a home health aide “privately” for extra hours of work a week, on top of their regular legal salary, so
that your mother receives the proper and essential care that she needs to remain both healthy and

happy.
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